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Dear Mr. Borgstrom: 

On behalf of the U.S. nuclear energy industry, the Nuclear Energy ~nstitute' and NEI's New P l a t  
Oversight Committee (NPoc)' appreciate the opportunity to provide comments on the Notice of 
Proposed Rulemaking (NOPR) published by the Department of Energy (72 Federal Register 2747 1 
May 16,2007). This NOPR proposed regulations to implement Title XVII of the Energy Policy Act of 
2005, and solicited public input on those proposed regulations. Title XVII authorizes the Secretluy to 
guarantee up to 80 percent of the cost of projects that (i) avoid, reduce or sequester air pollutant3 or 
greenhouse gases, and (ii) employ new or significantly improved technologies. 

The nuclear energy industry shares the Department of Energy's interest in a loan guarantee p r o w  
that has disciplined management, rigorous project evaluation and reasonable limits on the goverjlment's 
exposure. As these comments explain, however, the Department of Energy's proposed regulatiqns to 
implement the loan guarantee program do not represent a workable approach to implementation of Title 
XVII of the 2005 Energy Policy Act. We believe that it is possible to structure the program in symanner 
that protects the interests of the taxpayers and promotes the deployment of innovative technologCes that 

NEI is responsible for establishing unified nuclear industry policy on matters affecting the nuclear e n e v  
industry, including regulatory, financial, technical and legislative issues. NEI members include all compitnies 
licensed to operate commercial nuclear power plants in the United States, nuclear plant designers, major 
architectlengineering f m ,  fuel fabrication facilities, materials licensees, and other organizations and inqviduals 
involved in the nuclear energy industry. 

NEI's New Plant Oversight Committee (NPOC) consists of the chief executives or chief nuclear office@ of the 
companies that have announced plans to develop applications for construction/operating licenses (COLs) tor new 
nuclear power plants and the nuclear plant designers. NPOC provides a mechanism to establish induswide  
consensus on regulatory, financial and other significant policy issues associated with new nuclear plant 
development. 
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achieve the purposes set forth by Congress. We note the success of the recent experience with the Air 
Transportation Stabilization Board, where the government approved $1.6 billion in loan guarantees, 
with a single default of $20 million, and net revenues of about $300 million from the sale of stouk and 
warrants. 

The proposed regulations published by the Department of Energy (DOE) on May 16,2007, differ only 
slightly from the Guidelines for the loan guarantee program published in August 2006. The majpr 
difference involves an adjustment in the loan coverage - from 80 percent coverage of the loan wount 
in the 2006 Guidelines to 90 percent coverage in the 2007 NOPR. This change has no impact 04 the 
viability of the program. NEI provided the DOE a detailed assessment of the flaws in those Guibelines 
on January 24,2007. At that time, NEI stated: "Initial implementation of the loan guarantee prqgram, 
as reflected in the guidelines published by DOE in August 2006, would not support financing ofhew 
baseload nuclear power plants. If the approach reflected in the guidelines is carried forward inta 
implementing regulations, the loan guarantee program will not contain the critical ingredients to-support 
financing of new nuclear projects." 

Unfortunately, that is now the case with the proposed regulations. 

The rule proposed by the Department of Energy has, at its center, a financing structure that is not 
workable, creating a hybrid loan facility for which there is no market - a guaranteed debt 
component that should enjoy triple-A credit and an unsecured, unguaranteed debt component that is 
effectively "quasi-equity," coupled with a prohibition against stripping the guaranteed tranQhe 
from the unguaranteed tranche so that each tranche could move to its natural market. This sbcture 
would actually have the perverse effect of compromising a project's economics, increasing debt 
service requirements, and increasing costs to electricity consumers. 
The energy loan guarantee program proposed bears little resemblance to other successful federal 
government loan guarantee programs in many important respects. Other loan guarantee pro 
generally provide for 100 percent coverage of the loan amount; allow paripassu treatment $- 
unguaranteed commercial debt (where project sponsors choose to finance using a tranche of 
commercial debt); permit stripping of guaranteed debt from unguaranteed debt, and follow standard 
practice in project finance by including credit subsidy costs along with other financing costs  in 
project cost. The proposed rule is deficient on all four basic structural issues. According to DMB 
data5, the successful formulas adopted in other federal loan guarantee programs have levera@ 
benefits on the order of 20-to-1, while holding default levels to about 1 percent of the govement- 
wide portfolio. The structural weaknesses in the proposed rule could limit the prospect for 
achieving comparable performance with the energy loan guarantee program. 
The proposed rule shows that the Executive Branch has virtually ignored substantive input since the 
August 2006 Guidelines were published from stakeholders with an interest in an effective, 

"U.S. Profits from Airline Loan Guarantee Program," Reuters, January 29,2007. 
For example, the Maritime Administration allows any subordinated, non-guaranteed loans to be included in project 

equity for purposes of project risk assessment and fee determination (See 65 CFR 298.36 (b)(4)). 
For information on loan guarantee default levels government-wide, see Analytical Perspectives, Budget of the U.S. 

Government, Table 7-6, p.95. For information on benefits of other federal loan guarantee programs, see hjdividual 
Program Assessment Rating Tool reports at www.wl~itct~ousc.~ov~on~~~~e~~~~~tn~ore. For example, the E& Bank 
long-term loan guarantee program achieved $23 of export value for every $1 in appropriations costs, and @r all 
credit programs the Bank achieved an average of $18 of value per $1 in costs. MARAD achieved over $19 of 
shipyard activity for every $1 of budget subsidy costs in three of the past four years. 
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disciplined program, including the financial institutions that will provide the debt financing for new 
nuclear power plants6 and members of congress7 who have clarified that Congressional intent 
contemplated 100 percent loan coverage. We believe that the Department has a responsibility to 
consider this input. 

The nuclear industry believes an effective loan guarantee program must have three defining 
characteristics: 

m The guarantee itself must be a viable financing instrument, in line with other federal loan guarantee 
instruments; 

8 The program requires a transparent methodology for calculating the credit subsidy cost to be paid 
by project sponsors, and such costs should be reasonable and commercially viable, and 

8 The program requires certainty on the availability of loan guarantees and should be insulated from 
the uncertainty associated with the annual appropriations process. 

It will be a formidable challenge to finance the advanced electric generating technologies needeQ to (1) 
meet growing U.S. demand for baseload electricity over the next 15 to 20 years, (2) increase enqgy 
independence, and (3) meet more stringent environmental standards. 

The new nuclear plants now in the early stages of development are large, capital-intensive proje$ts that 
employ innovative new designs that have not yet been commercially deployed in the U.S. Thest 
projects are about to enter a new and untested federal licensing process. Absent federal loan 
guarantees, these projects will have great difficulty in accessing capital markets, particularly sinpe the 
investment in new nuclear capacity coincides with a period of heavy capital investment by the electric 
sector in other types of generating capacity, transmission, distribution, demand-side managemedt and 
environmental control technologies. All of these investments are necessary to ensure the continQed safe 
and reliable operation of the United States electricity system. 

Addressing this challenge successfully will require innovative approaches to financing, combining all 
the financing capabilities and tools available to the private sector, the federal government and state 

See the March 7,2007, letter from a group of five investment banks to Energy Secretary Samuel Bod* 
(Appendix I). Also, in testimony before the Senate Energy and Natural Resources Committee on March 7,2007, 
commenting on the 2006 Guidelines, Jerome Peters, senior vice president of TD Banknorth N.A., stated: "The DOE 
Guidelines undercut that protection in two significant ways. First, they limit the guarantee to 80 percent Of the loan 
amount, shifting 20 of the technology risk to the lender, and &em to prohibit the substitution of 4ditional 
equity to make up for the unguaranteed portion of the debt. The addition of this technology risk componct will 
significantly reduce the pool of lenders willing to participate in the program and will result in higher rated to the 

developers. ~ v e n  more damaging to lend& interests, is the fact that the DOE Guidelines require &at any 
commercial debt brought into a project must be subordinate to the government-guaranteed debt." 
' In a May 3,2007, letter to President Bush, the Chairmen and Ranking Members of the House Energy and 
Commerce Committee and its Energy and Air Quality Subcommittee stated: "We have been told that the 
Administration is considering a generic standard for this program that could generally limit Federal gumtees  to 80 
percent of the debt portion of a project, or 64 percent of total capital financing requirements. We urge yop not to 
propose such a guideline . . .. [Ilnvestments under Title XVII could suffer." (See Appendix I1 for copy oflletter.) As 
a measure of Congressional frustration with the Executive Branch's failure to implement Title XVII as hfended, the 
energy legislation (H.R. 6) that passed the Senate on June 21,2007, includes a provision mandating 100 *cent loan 
coverage for Title XVII loan guarantees. The energy legislation approved by the House Energy and Commerce 
Committee on June 28,2007, includes a similar provision. 
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governments. The loan guarantee program authorized by Title XVII of the Energy Policy Act of 2005 
is one of the most important financing tools available, and should be modeled on the successful 
financing techniques already employed by the federal government (through such agencies as the 
Export-Import Bank and the Overseas Private Investment Corp.). 

The loan guarantee program is not a subsidy. Under the terms of the statute, project developers expect 
to pay the credit subsidy cost of the loan guarantee, as well as the full cost of administering the 
program. The program is needed to address market imperfections that otherwise would restrict apcess 
to capital markets or impose inordinately high cost of capital on projects. As noted by OMB, federal 
credit programs, such as the Title XW program, "effectively fill the gaps created by market 
imperfections."8 

The industry is seeking to work with the Department to craft a program that will achieve this go4 at no 
cost to the taxpayers. The nuclear energy industry is confident that it is possible to balance the fdderal 
government's legitimate need to protect the taxpayers' interest and the private sector's legithatel need 
for credit support to finance innovative technologies. Given a rational approach to implementatiQn, in 
which projects are selected based on a high likelihood of commercial success with the loan gu-tees, 
there will be minimal risk of default and therefore minimal risk to the taxpayer. 

If you have any questions about these comments, please contact me at 202.739.802 1 or at rlm((1ci!11ci.org. 

We appreciate the opportunity to provide comments on the loan guarantee NOPR, and thank you in 
advance for considering them. 

' See pp. 67-68 of Analytical Perspectives, Budget of the U.S. Government, Fiscal Year 2008, for a more detailed 
discussion of market imperfections in credit markets and the role of federal loan guarantees. 
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I. The Need for, and Importance of, the Loan Guarantee Program 

A. The investment challenge facing the U.S. electric sector 

Over the past 15 years the electric power sector has invested heavily in new gas-fired generation and in 
upgrading existing baseload generating assets but has not invested in new capital-intensive baseload 
generating technologies. 

The lack of investment in new, technologically advanced generation was the result of a confluenee of 
events, including (I) relatively high generating capacity margins throughout the United States, (4) the 
development of lower-capital-cost, mid-merit, gas-fired generation during a period of relatively Ibw- 
cost supplies of natural gas and oil, (3) longer-term investment uncertainty associated with the 
continued development of competitive electricity markets and the market rules governing these *gional 
electricity markets, and (4) difficulties in obtaining permits. As a result, investment in new coal md 
nuclear generating capacity all but disappeared, even though these two fuel sources represent 70 bercent 
of U.S. electricity supply and provide the greatest price stability. 

Between 1992 (when the Energy Policy Act mandated competition at the wholesale level and open 
access to the transmission system) and 2005, the United States commissioned only 8,000 megawtts of 
new coal-fired capacity and 2,500 megawatts of nuclear capacity. During that same period, howbver, 
generating companies built approximately 290,000 megawatts of new gas-fired capacity. Gas-fW 
capacity was preferred because it represented the lowest possible investment risk since it could ble built 
quickly and had low capital cost. 

It is now clear, however, that the construction of large amounts of gas-fired capacity has placed 
unsustainable demand on natural gas supply, which will increase U.S. dependence on foreign soprces of 
natural gas (through increasing imports of LNG). This has resulted in high prices for natural g q ,  and 
these higher costs are reflected in higher costs of electricity to consumers. It is equally clear thal U.S. 
electricity markets need new baseload generating capacity, and that the U.S. electric industry is dn the 
threshold of a major construction cycle for new baseload generating capacity and new electric 
transmission. Consensus estimates suggest that the industry, over the next 15 years, must invest 
between $750 billion and $1 trillion in new generating capacity, new transmission and distributien 
infrastructure and environmental controls. This new capital spending represents a major challenke to 
the electric power industry. 

B. Nuclear plant financing challenges 

The Energy Policy Act of 2005 recognized this financing challenge and provided limited invesment 
stimulus for construction of new baseload power plants. That stimulus includes production tax qredits 
for new nuclear plants, investment tax credits for advanced coal-based projects, and authorizatim for a 
loan guarantee program within the Department of Energy to support financing and commercial 
deployment of innovative technologies that reduce emissions. 

Of the three major incentives for new nuclear power plant development provided by the Energy Policy 
Act - the production tax credit, the standby support and the energy loan guarantee program authbrized 
by Title XVII - the loan guarantee program is clearly the most effective in addressing the major 
challenge facing new nuclear power plant construction, which is construction financing. 
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The production tax credit somewhat improves the financial attractiveness of a project after it is in 
commercial operation, but the construction period is when a new nuclear project most needs credit 
support and the production tax credit provides no help at that time. The standby support or delay 
insurance against licensing or litigation delays has a number of shortcomings, including the fact that it 
is limited to debt service, and provides no coverage for the other substantial delay costs that would be 
incurred by a nuclear project subject to licensing or litigation delays. More important, the standby 
support is viewed as insufficient by the financial markets. In short, this tool does not provide the 
support necessary. 

That leaves the energy loan guarantee program as a critical factor in corporate decisions to proceed with 
new nuclear projects, and in facilitating construction financing and access to capital. For this re+son, 
the implementing regulations for the loan guarantee program must provide a solid basis for finadcing. 

A properly structured loan guarantee program would allow companies to employ project financipg on a 
non-recourse basis. The ability to use non-recourse project finance structures offsets one of the most 
significant financing challenges facing new nuclear power plant construction - the cost of these projects 
relative to the size, market value and financing capability of companies that will build them. Ne+v 
nuclear projects are $5-6 billion undertakings. Although $5-6 billion projects are not unique in Qe 
energy business, such projects are typically built by major oil companies with market values many 
times larger than the largest electric companies. 

Project financing, supported by loan guarantees, also allows a more efficient, leveraged capital 
structure, which reduces the weighted average cost of capital and thus provides a substantial consumer 
benefit in the form of lower electricity prices. 

Loan guarantees also mitigate the impact on the balance sheet of these large capital projects which 
would otherwise place stress on credit quality and bond ratings. 

Loan guarantees are important to new nuclear plant financing for both unregulated and regulated 
companies. 

Unregulated generating companies will be hard-pressed to build nuclear power plants and other large 
capital-intensive baseload projects except on a project finance basis with the debt financing secwed by 
the federal government. Unregulated companies simply do not have the capacity to finance these 
projects on balance sheet without access to project finance structures. Many regulated electric 
companies, especially those pursuing multiple generating and transmission projects at the same f i e ,  
may also be limited in their ability to finance projects without project finance capability becausa of 
substantial pressure on credit quality and debt ratings. 

Several states - including Florida, Virginia, Louisiana, South Carolina - have passed new IegislStion or 
implemented regulations encouraging companies to develop new nuclear projects by attempting to 
provide greater assurance of cost recovery. Even for many of these companies - still subject to cost-of- 
service regulation, with supportive state policies - the loan guarantee program is critical to avoid 
shifting the risks associated with new nuclear plants to end-use consumers. 

The scale of these nuclear projects is so large that the fvst plants will require sharing of risk among 
shareholders, lenders, consumers and the federal government through the loan guarantee program. 
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In the absence of a workable loan guarantee program, the sustained new nuclear construction program 
necessary to meet U.S. energy and environmental goals will not occur. Since the passage of the Energy 
Policy Act of 2005, which espoused support for new nuclear construction, the nation's energy a d  
environmental challenges have only increased. 

In addition, until the first new plants navigate the Nuclear Regulatory Commission's new licensing 
process without impact on schedule or cost, the capital markets may not finance new nuclear prQjects in 
the absence of a federal loan guarantee. As a group of five major investment banks told Energy 
Secretary Samuel Bodman in a March 7 letter: "We believe new nuclear construction projects will not 
have access to the credit markets in order to finance such projects during construction and initial 
operations without the support of a federal government loan guarar~tee."~ 

By allowing projects to overcome the market barriers described above, the loan guarantee progrw is 
designed to stimulate investment in high-capital-cost projects that are in the nation's best interest 
because they improve U.S. energy security, meet growing electricity demand, reduce emissions, 
accelerate the commercialization of improved technologies, and ensure the reliable operation of the 
electricity system. 

See Appendix I for the complete text of the bankers' letter. 
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11. Major Areas of Concern 

A. Financing Structure: The proposed rule has, at its center, a financing structure that is 
not workable, creating a hybrid loan facility for which there is no market. 

By (1) limiting the guarantee coverage to 90 percent, (2) prohibitingparipassu security structuqes, and 
(3) requiring that the guaranteed portion and the non-guaranteed portion of the debt instrument be sold 
on a pro rata basis (the prohibition on stripping), the proposed rule attempts to create, through 
"command and control" regulations, a hybrid financing instrument for which there is no market. 

In the case of new nuclear plants, the proposed financing structure is unworkable. Rather than 
balancing the twin goals -- issuing loan guarantees to encourage commercial deployment of inngvative 
technologies while limiting the financial exposure of the federal government - the proposed stnjcture 
will not support the financing of new nuclear plants in the United States and thereby will fail to achieve 
the statutory goals. 

The capital markets are highly efficient at matching investors, risks and rewards. Secure inveswents, 
such as U.S. government obligations, find a natural market among those investors who assign a 
premium to security and accept a lower reward. Higher-risk investments go to those investors qilling 
to accept risk in exchange for an appropriate reward. Any program that attempts to combine hi&er- 
risk, non-guaranteed loans with more secure, lower-risk government-guaranteed debt does not 
recognize the capital market's ability to match investors' requirements with the appropriate deb1 
instruments. The risk-averse investor is forced to take risk; those with an appetite for more risk'are 
forced to buy low-yield guaranteed paper. In addition, these two markets also differ dramaticalb in 
depth and liquidity, as the charts on the following page illustrate. The market for "agency papet" in 
2006 was approximately $350 billion. The project finance market - which represents higher-risk, non- 
recourse debt - was approximately $2.5 billion. These two sectors of the capital markets are wdrlds 
apart and a federal government regulation cannot force them together, and should not seek to do so. 

Based on the discussion in the NOPR and the August 2006 Guidelines, NEI understands that the 
mandated financing structure -requiring unguaranteed, subordinated debt - is designed to enswe that 
private lenders bear some of the financial risk of these projects. According to this logic, requir$g 
private lenders to have a substantial stake in full repayment - to have "skin in the game" - will help to 
ensure repayment of the guaranteed obligations and will ensure that the capital markets bring 
independent due diligence and discipline to the financing process. 

While we fully support the goals of ensuring that projects that receive loan guarantees be rigorwly 
evaluated and meet the statutory requirement of a "reasonable prospect of repayment," NEI cani find no 
basis for DOE to set an arbitrary limit on loan coverage levels that effective1 prevents projectsrfrom 
achieving the full level of loan guarantee coverage authorized in Title XW.' The basis for thq NOPR 
requirement is an OMB guideline that has been in place for over 20 years with no empirical evi4ience to 

lo While it may be theoretically possible to achieve the statutorily permitted level of guarantee coverage of 80 
percent of project costs with a 90 percent guarantee, this would require obtaining a larger loan (equal to 88.88 
percent of project costs) and result in a debt-to-equity ratio outside standard commercial practice. We da not believe 
that this is either prudent or likely to be approved by DOE and therefore consider this to be illusory at bat. 
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Government Agency Debt 
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support its premise.11 Notwithstanding this OMB guideline on less than 100 percent loan coverqge, a 
number of federal loan guarantee programs, notably the Export-Import Bank and the Overseas Phvate 
Investment Corporation, among others, provide 100 percent loan guarantees in support of non-recourse 
project financings across a broad spectrum of technologies, sectors and countries and have done so 
successfully with limited project defaults and effectively on a self-sustaining basis.12 For energy 
projects alone, over the past 10 years, Ex-Im Bank issued a total of 110 loan guarantee comrnitmnts, 
with a total guarantee value of $12.7 billion. The portfolio of energy loan guarantees constitutes about 
20 percent of the total Ex-Im Bank portfolio. 

The keys to the success of these other government loan guarantee programs, which are equally 
applicable to DOE'S loan guarantee program, include: 

w Robust credit analysis and underwriting founded on risk-based evaluation criteria;I3 
w Retention of expert outside financial, technical and legal advisors (whose fees and expenses me 

paid by sponsors or project companies) to assist in the due diligence, underwriting, negotiatibn, 
documentation, and monitoring of the projects; and 
Working with experienced, reliable and committed project participants, including sponsors, lenders, 
construction contractors and off-take counterparties. 

This approach, combining rigorous credit analysis based on established evaluation criteria with qutside 
expertise, will ensure that adequate diligence is performed and that such diligence is performed dy or on 
behalf of DOE. In issuing loan guarantees backed by the full faith and credit of the federal gove 
DOE will be exercising an inherently governmental function, and that function, including the ob 
to perform the requisite due diligence, is non-delegable. 

Such evaluation criteria and due diligence will supplement the due diligence and project development 
and implementation that the project sponsors or their representatives will undertake. In the case pf new 
nuclear power projects, the nuclear industry believes that project sponsors - with significant equfty (in 
the range of $1 billion or more per project) at risk in a first-loss position - are in the best positioq, and 
will have the greatest incentive, to ensure that projects are properly developed, constructed, opeqted 
and maintained to achieve commercial success. The federal government's interest and the projeat 
sponsor's interest are completely aligned. 

" See, for example, OMB Circular No. A-70, dated August 24, 1984 (since rescinded), with guidance on ban 
coverage that has been continued essentially verbatim in current OMB Circular No. A-129. 
l2 For example, the most recent OMB assessment of the ExIm Bank loan guarantee portfolio concluded +t over 
the past 5 years the ExIm long-term loan guarantee program achieved over $30 billion of authorizations 4 t h  an 
average default rate of 3%. The ExIm Bank achieved $18 of export value for every $1 in appropriations cbsts 
(www. wI~itehouse.~o~ic~n~bie~~ec~nore). The President's FY 2008 Budget proposes to have Ex-Irn Bankloperate 
on a self-sustaining basis, relying on fees collected from borrowers. The President's Budget estimates that the 
Bank's export credit support will total $18.7 billion in FY2008, that it will collect an estimated $146 millian in 
receipts in excess of expected losses and that this amount will be utilized to cover estimated costs on transbctions 
where fees are insufficient to cover expected losses and to cover the agency's administrative costs. 
" In an assessment of the 2006 Guidelines provided to DOE in January 2007, NEI provided an illustrative set of 
project risk evaluation criteria. They are included here as Appendix IV. 
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1. Percentage Cover: Restricting the loan guarantee coverage to 90 percent d the 
debt has no basis in law and is inconsistent with other successful federal loan 
guarantee programs that provide for 100 percent coverage. 

The proposed rule provides that the loan guarantee is limited to no more than 90 percenl of the 
total face value of loans or other debt obligations ($609.10(d)(3)). In its discussion in t4e 
NOPR, DOE makes it clear that this 90 percent limitation is to be applied to each particllar 
debt instrument or loan obligation for a project and, as discussed below, prohibits the 
"stripping" of the guaranteed portion of the debt so as to prohibit the creation of a 100 percent 
federally guaranteed instrument. 

There is no basis in law or administrative practice'4 for restricting the guarantee to 90 percent 
of project debt. Title XVII authorizes the Secretary of Energy to guarantee up to 80 perkent of 
the project costs and, subject to this limit tied to percentage of total project cost, does ndt limit 
the percentage of the project debt that can be covered by the guarantee. The NOPR esta(j1ishes 
an across-the-board administrative limitation that would effectively prevent any project born 
achieving the full amount authorized in the Energy Policy Act. In light of the Adrninist&ionys 
proposal to limit the percentage coverage under Title XVII, members of Congress (in 
subsequent communications and in proposed legislation) have made clear that Congressional 
intent contemplated 100 percent loan coverage. 

Other successful federal guarantee programs permit 100 percent coverage. In fact, 100 rcent 
loan coverage is the rule rather than the exception in federal loan guarantee programs. g e  
President's proposed budget for the 2008 fiscal year proposes approximately $289 billidn in 
new loan guarantee commitments. Excluding the $9 billion proposed for Title XVII 
guarantees, 78 percent ($217 billion of $280 billion) of all other federal loan guarantees provide 
for 95-100 percent loan coverage. (See summary data, next page. More detail on these 
programs, listing their dollar volume and percentage coverage, is provided in Appendix D.) 
These programs ensure that there is a reasonable prospect of repayment of the underlying loan 

l4 The policy limiting coverage under federal loan guarantees to a percentage of the loan amount is an 
administrative guideline, not a statutory requirement. This policy long predates the Federal Credit Refo 
1990 and allows for a wide degree of flexibility in its application. The Federal Credit Reform Act of 19 2Act does Of not 
address the issue of percentage loan coverage for federal loan guarantees. The Act addresses credit budgel 
management practices. There is no mention in the statute of risk-sharing or any other concept that could 4e 
interpreted as support for a policy of less than 100% debt coverage. The OMB policy on 80% debt coveqge is an 
administrative policy that can be traced back to OMB Circular No. A-70, Federal Credit Policy, issued ini1984, and 
perhaps even earlier. Current OMB policy is contained in Circular No. A- 129 (Revised), Policia for Fed ral Credir 
Programs and Non-Tar Receivables, issued in November 2000 (the successor to OMB Circular No. A-70 f . OMB 
Circular A-129 (Part 11, Section 3a) states that "[plrivate lenders who extend credit that is guaranteed by t$e 
Government should bear at least 20% of the loss from a default" (emphasis added). Thus, the policy is nqt 
mandatory but suggestive in nature. Circular A-1 29 also provides flexibility in the application of the gui+line on 
80% loan coverage. It states: "The policies and standards of this Circular do not apply when they are staqtorily 
prohibited or are inconsistent with statutory requirements" (emphasis added). The guideline for 80% coyerage of 
debt is inconsistent with the requirement in EPAct Section 1702 (c), which authorizes that "a guarantee by the 
Secretary shall not exceed an amount equal to 80% of the project cost." The application of Circular No. A-129 
would effectively prevent the Secretary from ever reaching the statutory cap. Administrative practice in other 
federal loan guarantee programs also allows for flexibility in setting loan guarantee limits up to statutory aaps. 
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. ..... 

O h  Loan Coverage for Loan Guarantee Commitments 
In the President's FY 2008 Budget (Government-wide Data) 

%Loan Coverage provided by the Guarantee Commitment 

1. % Loan Coverage represents the percentage of debt financing that is covered by the loan guarantee 
commitment. 
2. Includes data for 54 loan guarantee programs in FY 2007 and 49 loan guarantee programs in FY 2008 a 2007 CO- 
for which data was available. 
3. Total Government-wide commitment levels are S238B in FY 2007 and S289B in FY 2008, excluding 2008 COMMTMWTS 

SBA Secondary Market G m t e e s  and GNMA Mortgage-Backed Security Guarantee programs. 
Source: EOP Group from budget documenfi 

I Coverage Level Range I 2007 Commitments 

- 

55 - 65% 
45 - 55% 
< 45%% 
Total 

0.0 
0.1 

28.3 
$238 billion $289 billion 
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obligation and that the financial risk to the federal government is limited through careful 
structuring and underwriting of the project, supported by outside financial, technical and legal 
advisors paid for by the sponsor or project company as necessary. 

One-hundred-percent loan coverage is essential to support the financing for the first wave of 
new nuclear projects in the United States in order to address the market failure or financing gap 
that currently exists in the commercial markets. This market financing gap results fionl the 
combination of a number of factors, including: (1) the legacy of the previous nuclear plant 
construction cycle during the 1970s and 1980s, when the two-step licensing process resplted in 
major cost overruns and delays, (2) uncertainty regarding the new and untested licensing 
process, and (3) the scale of these projects compared to the size, market value and fin&ing 
capability of the project sponsors. Without 100 percent coverage under the Title XW loan 
guarantee program, the capital markets are unwilling, now and for the foreseeable h W ,  to 
provide on commercially viable terms the financing necessary to support the level of nqw 
nuclear plant construction required to meet our nation's energy and environmental goala. 

If it is necessary to reduce the scope or term of the federal government's exposure, the ~uclear 
energy industry believes there are other, more workable mechanisms to do so, without wing to 
force a tranche of unguaranteed debt into a project's capital structure. For example, DOE and 
the project sponsor could negotiate a shorter-term tenor for the guaranteed loan - cons+ction 
plus the first 5-10 years of commercial operation, for example, rather than the maxim@ term 
allowed by the statute (30 years of commercial operation or 90 percent of project life). 

2. Pan' Passu: The prohibition onpanpassu security structures is contrary ta 
standard lending practice in both the private and public sectors, significar$ly 
erodes the ability to attract commercial financing for projects, and increa* the 
risk of project default. 

The proposed rule prohibits paripassu security structures. The proposed rule requires that 
DOE have a first lien position on all assets of the project and all additional collateral pledged as 
security for the guaranteed obligations and other proiect debt (§609.10(d)(13) (ernphasi/s 
added). Upon payment under the guarantee, DOE shall be subrogated to the rights of tlhe 
holders and shall have superior rights in and to the property acquired fiom the holders 
(§609.15(g)). Recoveries shall be applied first to full payment of the government (inclading its 
collection expenses and any other lawhl claims of the government) (§609.15(k)). 

DOE has interpreted the "superior rights" provision in Title XW as prohibitingparipqssu 
financing structures and is requiring that lenders be hlly subordinated with respect to 41 
collateral on the non-guaranteed portion of the debt. This renders the non-guaranteed prtion 
effectively "quasi-equity." Combined with the requirement to sell pro rata (no stripping), this 
creates a hybrid instrument that has no natural market. 

DOE'S interpretation is inconsistent with the statutory provision on subordination in Title XVII 
that permitsparipassu financing. It is also inconsistent for the government to prohibits100 
percent guarantee coverage but to require superior rights on 100 percent of the collatedl. In 
both the commercial market and in projects involving other federal loan guarantees, it ib typical 
to have other tranches of non-guaranteed debt that areparipassu in terms of both payment and 
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security. Permitting paripassu financing could actually increase project creditworthiness and 
would be in the government's interest. 

The requirement in the proposed rule that any commercial debt must be subordinate to @e 
guaranteed debt will significantly restrict the interest of commercial lenders and the avdlability 
of financing for the program, especially in view of the size of the projects. By making 
program less attractive to top-tier lenders and effectively requiring more expensive sub-debt 
financing structures, the financeability of a project is significantly compromised. Furth@more, 
the proposed rule prohibits the substitution of additional equity for the unguaranteed pofion of 
debt. As a result, this restriction could actually erode a project's creditworthiness, rather than 
enhancing the credit structure. 

A simple analogy may best illustrate the lack of rational basis for the position in the proQosed 
rule. If the collateral rights are represented by a pie chart, the senior secured party fin*ing a 
portion of the pie would be expected to have rights equal to that portion of the pie. H D ~ E  
finances 50 percent of the pie, DOE would have rights to one-half the pie. The superiorlrights 
provision simple insures that DOE'S rights in that half of the pie must be superior to the  rights 
of any other person. It does not provide that, if DOE financed one-half the pie, it must dave 
superior rights to the whole pie. Moreover, the proposed rule goes even fimther: Not on(ly does 
it propose that DOE have superior rights in the whole pie but also, if there is another pie 
(serving as collateral for other project debt or another piece of the financing), DOE must have 
superior rights in that pie as well. 

In the world of complex project finance, there is one bundle of rights (it is difficult to divide a 
plant or a power purchase agreement, but certainly easy enough to divide up the revenuq stream 
or the proceeds of collateral) and the senior lenders hold undivided interests in that bundle of 
rights through a Collateral Agent. Invariably, their respective rights are addressed thro 
intercreditor arrangements, and there is nothing in such a structure that is inconsistent w ? th the 
superior rights provision. At the end, DOE'S interest in its portion of the bundle of rights is 
superior to those of anyone else. So, for example, if the project is sold following defaull and 
foreclosure and DOE has guaranteed 90 percent of the debt, it would receive 90 percent bf the 
proceeds and its interest in that 90 percent would be superior to those of any other party. 

DOE has misinterpreted the "superior rights" provision (Sec. 1702(g)(2)@3)) as prohibit+g pan  
passu financing structures and prohibiting any holders of non-guaranteed debt from recdvering 
on their debt until DOE'S claim is paid in full. Section 1702(d)(2), which provides that (he 
obligation guaranteed by DOE cannot be subordinate to other financing, clearly permitspan 
passu financing (where senior lenders share equally and ratably in right of payment and in the 
security in proportion to their debt). DOE'S interpretation is not only contrary to this sta(tutory 
structure, it is inconsistent with prior DOE regulations and case law interpreting identicdl 
language. " 

The interpretation in the Proposed Rule is also contrary to standard lending practice. 

" See Appendix V for a detailed analysis of prior DOE regulations and case law involvingparipassu financing 
structures. 
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If DOE will not guarantee 100 percent of the debt, a standard project financing would be 
structured so that the senior lenders (both guaranteed and unguaranteed) have aparipassu first 
lien on all project collateral. This first lien would be superior to the rights of other third parties 
and DOE could, in the case of a payment default, step into the rights of the guaranteed senior 
lenders through subrogation in proportion to their interests. DOE has interpreted the sta*te to 
prohibit this standard structure. In conjunction with its restriction limiting guarantees to190 
percent of the debt and its application of that restriction to "a particular debt instrument," the 
result is an anomalous situation where the lenders are guaranteed on 90 percent of the low and 
deeply subordinated on the other 10 percent. In the case of a nuclear power plant, 10 petcent of 
the debt is no small sum - for example, on a $5 billion project with an 80120 debt-to-eqllity 
ratio, 10 percent of the debt instrument would be $400 million. 

To the best of our knowledge, there is no market for the type of subordinated debt envis' ned 
by the proposed rule. Normally, two different types of financial institutions and two di $ erent 
debt instruments would be required for a structure involving sub-debt: One type of institution 
would invest in the senior, government-backed debt; a different investor (seeking higher 
rewards in exchange for taking greater risk) would hold the junior debt. Many of the fdt-tier 
commercial lenders and other frnancial institutions (e.g., insurance companies) do not pmvide, 
or are restricted in, their ability to invest in subordinated debt. Even where these dispqte 
investments could be placed with a single large institution, the two tranches of debt would be 
held in separate legal entities (which also appears to be precluded by the proposed rule). The 
only way to implement the proposed rule's proposal would be through the use of complqx trust 
arrangements with unnecessary transaction costs, and such mechanisms would serve no useful 
purpose other than to circumvent DOE'S rule and limit liquidity in the market for h o l d q  this 
debt. 

The prohibition on paripassu financing will act as a barrier to potential sources of non-equity 
financing that may be available under the right conditions to innovative technology projects and 
to the development of commercial financing sources in the future. For example, projecq may 
seek vendor financing to acquire long-lead time equipment prior to applying for and o b m g  a 
Title XVII loan guarantee. It is inconceivable that a vendor providing such financing wbuld 
then subordinate its prior lien on that asset, or subordinate any other collateral, guarantees or 
credit support it had obtained to the subsequent DOE-guaranteed financing.'6 As a result, the 
DOE-guaranteed financing would have to take out that vendor financing, resulting in 
potentially greater federal exposure than if collateral sharing was permitted. Similarly, the 
United States-Japan Joint Nuclear Energy Action Plan, announced in April 2007, conk plates 
future Japanese Government-supported financial facilities, such as trade insurance or o 5 er 
export credits, to support new nuclear plant construction in the United States. However, it is 
unlikely that the Japanese Government or the official export credit agency of any other eounhy 
would provide such financing on a subordinate basis. Also, as noted above, the propostld rule 

l6 That such collateral sharing would be statutorily permitted under the "superior rights" provision is evidenced by 
the prior DOE regulations implementing the virtually identical "superior rights" language in the 1978 leelation. 
Those regulations clearly acknowledged the possibility that project collateral security might be subject to rprior liens 
granted to the other creditors, and allowed that these liens might continue subject to "an acceptable 
protect DOE, whereby the creditor would agree, inter alia, to "[a] plan of liquidation offering 
DOE and other creditors." 10 C.F.R. 5 796.1 1 (a)(9) (45 Fed. Reg. 15478 (1 980) (removed 60 
(1995)) In other words, both DOE and the prior creditors would get "equal" orparipassu treatment. 
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would preclude substitution of sponsor equity for this portion of the project capital structure 
(e.g., a 25-30% equity with a 70-75% federal government guaranteed debt structure would be 
precluded). Accordingly, the prescriptive approach limits the ability of sponsors and their 
financial advisors to propose creditworthy financing structures that may provide less 
government exposure. 

Moreover, even if the "superior rights" provision is interpreted to preclude sharing of f@t lien 
priority status, it should not require the level of subordination set forth in the guidelines, which 
goes well beyond standard practice for second lien and mezzanine financing. These re$rictions 
will force the unguaranteed debt to be sub-debt that is quasi-equity. Such sub-debt wojld be 
very expensive, if available at all. 

In addition, the final regulations should clarify that the holders of the guaranteed obligations are 
secured by the first priority liens until payment on the guarantee, at which point DOE s u l  be 
subrogated to those rights. 

3. Pro Rata SyndicatiodNo Stripping: The requirement for prerata sales a4d the 
prohibition on "stripping," which have no statutory basis, further limit tha 
attractiveness of this program for potential lenders and constrain the availbbility 
of financing for eligible projects. 

The proposed rule provides that the guaranteed portion of debt may not be sold separataly as an 
instrument fully guaranteed by the federal government ($609.10(d)(4)). The NOPR req ires 
that the guaranteed portion and the non-guaranteed portion of the debt instrument be so b on a 
pro-rata basis in connection with the participation, syndication or other sale in the secorjdary 
market. 

The market for federally guaranteed paper is distinct from and involves different investqrs than 
the market for deeply subordinatedlquasi-equity debt. Requiring pro rata sales of a hyb 'd 
instrument is not workable. This provision also needlessly increases costs and reduces P iquidity 
by eliminating the banks' ability to utilize their securitization or conduit vehicles, whicli are an 
efficient mechanism to fund these loans. 

A number of the top-tier lenders that participate in federal loan guarantee programs use 
securitization or conduit vehicles as a mechanism to reduce costs and improve liquidity. Given 
the size of the projects, no single lender could finance the project; it is, therefore, critical to 
ensure maximum possible liquidity by having access to multiple sources of capital. In elffect, 
these lenders fund their loans by transferring the loans to special-purpose vehicles that bold 
only 100 percent federally guaranteed instruments, then sell interests in those vehicles. They 
have found that these vehicles are an efficient mechanism to fund these loans and are ntjcessary 
because of the very thin spreads and limited profitability of federally guaranteed loan p@grarns. 
The proposed rule would make these securitization or conduit vehicles, which are used in other 
federal programs, unavailable for this program. If lenders cannot use their securitizatiol 
vehicles, they may not participate in the program. This achieves the anomalous result t&at 
those lenders with the most federal loan guarantee experience would opt out. 

As already discussed above, the pro-rata secondary sale prohibition also ignores the 
commercial reality that the A loan (senior debt) and B loan (sub-debt) market are distinatly 
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different and involve different investors. Combining the nopanpmsu restriction and the 
prohibition on stripping will make such loans very difficult, if not impossible, to syndiaate and 
thereby M e r  restrict the availability of financing for this program. 

The prohibition on stripping, in tandem with the requirement for only a partial guarantae (i.e., 
less than 100 percent loan coverage) appear to be intended to encourage a rigorous evabtion 
of the project creditworthiness by commercial lenders. However, the prohibition on strjpping is 
a very poor proxy requirement for assessing project creditworthiness because the feasidility of 
the "hybrid" credit instrument is limited by the lack of a market for such instruments, a$ 
described above. The restrictions on achieving a 100 percent guaranteed instrument, cambined 
with the prohibition on pan  pmsu security structures, render the loan guarantee pro 
unusable for new nuclear power plants. Moreover, allowing stripping alone would not ""P ead to a 
viable loan guarantee program. Rather than such mechanisms, DOE should focus on abessing 
the financial strength of the underlying project. 

B. Subsidy Cost 

1. Calculation: The loan guarantee program should provide a transparent 
methodology for calculating the subsidy cost, and such costs should be reajonable 
and commercially viable (in line with those of other federal loan guarantee 
programs). 

The proposed rule contains no discussion or guidance regarding the method for calculatihg or 
the amount of subsidy cost. The Proposed Rule only provides that, on or prior to closing date, 
OMB must review and approve DOE'S calculation of the subsidy cost (§609.9(d)(3)). 

Project sponsors need a reasonably accurate estimate of the subsidy cost early in the 
development process in order to support multi-billion-dollar investment decisions. The 
proposed rule provides no methodology for determining the subsidy cost and adminisqtive 
fees for the guarantee, making the value of the guarantee difficult to determine in advadce. 
Given the extended, multi-step negotiation process required for the award of a guarantee, a 
significant commitment of time and development h d s  will be required, and the project 
schedule and cost may be adversely impacted, if a mutually acceptable subsidy cost is n(ot 
easily determined early in the process. For regulated electric companies, negotiation with state 
regulatory bodies concerning recovery of project costs will be impossible without some 
reasonable estimate of subsidy cost. Other federal loan guarantee programs (e.g., Ex-MI Bank, 
OPIC) are comparatively more transparent. 

The final rule should clarify that, when determining subsidy costs, DOE and OMB will evaluate 
the entire risk profile of the project, including (but not limited to): 

Creditworthiness of the project and, to the extent of the equity contribution, the project 
sponsor based upon, among other things, the credit rating, if any, of the project spodsor, 
and other quantitative and qualitative factors such as profitability, liquidity, capital 
structure, cash flow, strength of off-take arrangements, default recovery analysis, add 
management and operator experience; 
Borrower's exposure to market and commodity risks; 
Borrower's exposure to vendor cost increases or construction delays. 
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Clearly, the more creditworthy the project, the lower the subsidy cost should be. The final 
regulations should recognize that greater equity investment, liquidity and management 
experience reduce default risk and, therefore, should result in lower subsidy cost." 

The nuclear industry believes that it is critical that DOE, with h l l  opportunity for stakeholder 
comment and input, establish promptly a transparent methodology for calculating the subsidy 
cost. This is necessary to provide the level of certainty and predictability necessary for 
companies, their boards and the financial community to make timely investment and financing 
decisions for these multi-billion-dollar projects. Established federal loan guarantee pro@ams 
(such as Ex-Im Bank and OPIC) can inform this process, and credit rating agencies havd 
published guidance on calculation of capital charges for financial guarantee insurance that may 
be usehl. 

Developing an acceptable methodology for calculating credit subsidy cost is a matter of ,some 
urgency. The nuclear industry sees no need for another extended rulemaking process totdevelop 
that methodology, given the tools already available to analyze project risk in the private isector 
and in other federal loan guarantee programs. NEI suggests that DOE develop written 
as to the specific considerations that will enter into the determination of the credit subsi $udance y cost for 
a project and modify the proposed rule to: (1) provide for early disclosure to an applicadt of how 
DOE expects to apply those considerations in determining the credit subsidy cost for the 
applicant's project; and (2) afford the applicant an opportunity to respond in writing for the 
purpose of allowing DOE to determine whether additional considerations and analysis vkmant a 
re-estimation. 

2. Exclusion from project cost: Borrower-paid subsidy costs (and fees paid fg 
administrative costs) are financing costs incurred by the project and should be 
included in project costs, consistent with standard practice in commercial flroject 
finance and in other federal loan guarantee programs. 

The proposed rule excludes subsidy cost (as well as administrative fees) from project costs 
($609.1 2(c)(7)). 

These costs are financing costs incurred and expended by the sponsors and should be inaluded 
in project cost. These exclusions are inconsistent with the treatment of similar costs in 
commercial project financing and in other federal programs. For example, the exposure fee 
charged by Ex-Im Bank is not only counted as a project cost, but borrowers can elect to b v e  
that cost financed under the Ex-Im Bank loan or loan guarantee. We understand that o t k r  
federal loan guarantee programs, including the USDA Facilities loan guarantee program1 the 
USDA Business and Industry Loan Guarantee Program, the SBA 7a loan guarantee p r o p  
and the Maritime Administration Title XI loan guarantee program, follow similar practides. 
For example, MARAD explicitly allows loan guarantee fees to be included in the loan 
guarantee financing package, but excludes administrative fees.18 The USDA Business a d  
Industry Loan Guarantee Program allows the USDA loan guarantee fees to be included h the 

17 See Appendix IV for an illustrative set of project risk evaluation criteria that could be utilized in deternlining 
subsidy cost. 
l8 See 46 CFR 298.2 1. 
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loan guarantee financing package, while private lender fees, such as packaging fees, are eligible 
project costs but must be financed from equity  contribution^.'^ 

In addition, there is no provision in either the Federal Credit Reform Act or OMB Circular No. 
A-129 that prohibits the inclusion of fees in the financing package. The inclusion of such fees 
in the financing package does not increase project risk, nor does it diminish the reasonable 
prospect of repayment of the loan. 

We believe Congress intended that the Title XVII program be implemented in a mannel 
consistent with the experience in other federal loan guarantee programs unless expressly 
specified. 

3. OMB Approval of Credit Subsidy Cost 

In Section 609.9(d)(3) ("Closing on the Loan Guarantee Agreement"), the proposed rule requires 
that OMB must have reviewed and approved DOE's calculation of the credit subsidy cqst of the 
loan guarantee. This may be justified for federal loan guarantee programs where the c a t  of the 
loan guarantee is paid from appropriated funds. In such cases, the administering agency must 
make a request to OMB for appropriations, which is then incorporated into the Preside4t's budget 
request to Congress. Thus, OMB must approve the total budget subsidy cost for the enpe  
portfolio of projects that will receive loan guarantees. That model does not apply here. The 
NOPR provides that Title X W  is a self-pay program, where all administrative expense$ as well 
as the credit subsidy cost is to be paid by the project applicant. Under those circums ces, we 
question why the DOE calculation of the credit subsidy cost must be approved by 0 , and why 
this approval needs to be on a project-by-project basis. We believe that OMB can con uct its 

portfolio of projects or by reviewing estimates for categories of technologies. 

?! 
oversight under the Federal Credit Reform Act by reviewing the credit subsidy cost forlthe total 

C. Requiring annual authorization in appropriations acts does not provide the level of 
certainty required to support investment in new nuclear power plants. 

The Proposed Rule provides that DOE must have received authority in an appropriations act prior to 
entering into a guarantee ($609.9(~)(1)). 

DOE's interpretation is inconsistent with the conclusion reached by the Government Accountability 
office." Since this program will operate as a self-pay program that has been authorized by statute, the 
program does not require a volume limitation in an annual appropriations act. Subjecting the pwgram 
to unnecessary volume limits and the annual appropriations process will not provide the certahyty 

l9 See 7 CFR 1980.41 1 (a)(12) and (a)(13). 
20 Annual loan volume limitations are not necessary in the case of the energy loan guarantee program aulhorized by 
Title XVII, because the project sponsor is expected to pay the credit subsidy cost associated with the lo@ guarantee. 
This interpretation was confirmed by the Government Accountability Office (GAO), in an April 20,20OP, letter 
report to the House Appropriations Committee's Subcommittee on Energy and Water Development. In that 
assessment, GAO concluded: "To read section 1702@)(2) as subjecting Title XVII loan guarantees to $e 
requirements of FCRA would read subsection 1702@) out of the law, and we cannot do that; we have togive 
meaning to all of the enacted language." GAO also found that section 1702@)(2) "confers upon DOE wependent 
authority to make loan guarantees, notwithstanding the FCRA requirements." 
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necessary to support investment and financing decisions for new nuclear power development in the U.S. 
The industry is planning multi-year, multi-billion-dollar investments in new projects in the expectation 
that federal loan guarantees will be available. These multi-year commitments must be matched with a 
fm multi-year commitment from the federal government. 

For planning purposes, DOE may need to make projections of loan guarantee volumes. These should 
be flexible planning guidelines, rather than targets. DOE is not in a position to assess with precision the 
market forces that will govern the number of new projects potentially eligible for loan guarantees or the 
types of technologies that project developers will select. 

The practices in other federal loan guarantee programs also may be instructive. As illustrated ~IP the 
table on the next page, many loan guarantees operate under cumulative authorization levels, wilhout 
annual limits in appropriations Acts. Annual volume limitations appear to be an appropriate crddit 
management tool in certain programs, such as housing and small business loan guarantee programs, 
where the programs have extensive statistical histories and large portfolios containing relatively small 
individual transactions. 

The Transportation Infrastructure Finance and Innovation Act (TIFIA) loan guarantee program is an 
example of a successful federal business model supporting large, multi-year capital projects. This 
multi-year mutual commitment is acknowledged in the DOT regulations for credit assistance fo~.  surface 
transportation projects as follows: "The TIFIA's effectiveness in stimulating private investme* in 
transportation infrastructure depends, in large part, on the investor recognition that the TIFIA ctedit 
instruments represent solid and reliable Federal ~ornmitments."~' 

The nuclear industry urges DOE to adopt the GAO opinion that authority in an annual appropriltions 
Act is not required for issuance of a loan guarantee whose credit subsidy cost is paid in full by tbe 
project sponsor. If DOE concludes that any further clarification of this interpretation is require4, DOE 
should support legislation to eliminate this requirement. Finally, DOE should develop a p r o m  
business model that provides certainty to stimulate private investment, adopting successfid pradtices 
from other federal loan guarantee programs as appropriate. 

See 49 CFR 80.5 for a more complete discussion of the TIFIA multi-year commitment process. 
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Management of Program Levels in other Federal Loan Guarantee Programs 

Volume Limitations in Annual BudgetsIAppropriations Acts 

Authorized Program FY 2006 FY 2008 Preident's 
Level Appropriations Acts Budget Pmposal 

Transportation None ($122M annual None 
Infrastructure Finance and limit on budget subsidy 
Innovation Program costs) 
(TIFIA) 

Railroad Rehabilitation $35B limit on None 
and Improvement Program cumulative outstanding 

balance 

None 

Yes: $IOOM 

Maritime Administration $12B limit on No new guarantees assumed No new guipantees 
Title XI Loan Guarantees cumulative outstanding proposled 

balance 

Overseas Private $29B limit on None 
Investment Corporation cumulative outstanding 
(OPIC) balance 

Export-Import Bank $100B limit on None 
cumulative outstanding 

balance 

None 

None 

AID - Development Credit None 
Authority 

Yes: $700M Yes: $700M 

SBA - Section 7a Small Annual limits set in Yes: Not to exceed Yes: $17.5B 
Business Loan Guarantee authorization acts authorization level 
program through FY 2006 

SBA - Section 503 Small Annual limits set in Yes: Not to exceed Yes: $7.5B 
Business Loan Guarantees authorization acts authorization level 

through FY 2006 

SBA - Section 303b Small Annual limits set in Yes: $3B 
Business Investment authorization acts 
Company (SBIC) Program through FY 2006 

SBA - 5g Guarantees of 
Trust Certificates 
(secondary guarantees for 
pools of SBA 7a loans) 

USDA - Renewable 
Energy Program 

USDA - Community 
Facility Loan Guarantees 

None 

None 

Yes: $12B 

None 

None 

Yes: $3B 

Yes: $k2B 

None 

None 
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Volume Limitations in Annual BudgetsIAppropriations Acts 

Authorized Program FY 2006 FY 2008 President's 
Level Appropriations Acts Budget Proposal 

USDA - Business and None 
lndustry Loan Guarantees 

GNMA - Guarantee of None 
mortgage-backed securities 

FHA - Mutual Mortgage None 
Insurance (MMI) 

FHA - Other Multifamily None 
and Other Specialized 
Insurance 

HUD - Indian Housing None 
Loan Guarantees 

HUD - Native Hawaiian None 
Loan Guarantee Fund 

None None 

Yes: $200B Yes: $200B 

Yes: $185B Yes: $l85B 

Yes: $35B Yes: $WB 

Yes: $116M Yes: $387M 

Yes: $36M Yes: M11M 

Source: EOP Group, Inc, cornpiledfrom legislative authorizations, appropriations acts and the Presidenr 's 
budget documents. 
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Part I11 - Additional Issues 

A. Additional Financing Issues 

1. Minimum Equity Percentage 

The proposed rule provides that in evaluating applications, DOE will consider the amoqt of 
equity committed to the project (§609.7@)(7), (§609.10(d)(5)). Applications will be delnied if 
the applicant will not provide a significant equity contribution (§609.7(a)(6)). 

DOE should not mandate a specific minimum equity percentage in the final regulations, The 
appropriate debtlequity ratio will vary across technologies and sectors and among proj+ts, and 
DOE should not impose inflexible requirements. The appropriate level of equity should be 
determined by project economics, considered in the credit analysis and underwriting, ar)d 
reflected in the credit subsidy cost. Consideration of alternative proposals fiom public power 
entities with respect to meeting "equity" requirements should recognize the special 
circumstances associated with such entities. Public power entities do not have investor$ that 
contribute "equity." These entities routinely finance 100 percent of the cost of projectsi and 
DOE should permit such entities to arrange for debt financing to secure funds for the ndn- 
guaranteed portion of their project cost. 

2. Credit Rating 

The proposed rule requires a project sponsor to obtain, at the application stage, a preliqhary 
credit assessment for the project without a loan guarantee from a nationally recognized bting 
agency (§609.6@)(21)). In addition, the applicant must provide not later than 30 days @or to 
closing, a credit rating fiom a nationally recognized rating agency reflecting the final te& sheet 
without a federal guarantee (§609.9(f)). 

Obtaining a credit assessment for the project without the guarantee is not likely to be wful. 
Such an assessment would demonstrate why these innovative technologies require loan 
guarantees to obtain financing. It would be more appropriate to evaluate the creditworthiness 
of the project taking into account the loan guarantee. 

The rating agency requirement represents an unnecessary expenditure of time and h d s .  To 
the extent that DOE requires a third-party credit assessment of the project as part of its qredit 
analysis, or in the determination of subsidy cost, project sponsors should not be limited to 
utilizing one of the rating agencies and should have the ability to obtain the credit asses$ment 
from other acceptable independent f m s  with recognized expertise and standing. An 
independent analysis of the project by consulting engineer or other reputable fm would 
provide more relevant information for assessing project viability and risk. In fact, such ~n 
analysis would be required by the lenders in order to evaluate the project. 

This issue should be addressed as one element in the development of a comprehensive and 
transparent methodology for determining budget credit subsidy costs. 

3. Non-Recourse 
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The proposed rule provides that DOE must ensure through the loan guarantee agreememt that 
the borrower has "pledged project assets and other collateral or surety, including non ptoject- 
related assets, determined by DOE to be necessary to secure the repayment of the Guaranteed 
Obligations" (§609.10(d)(10)). 

DOE should clarify that the program is intended to be structured as non-recourse projeat 
financing and that guaranteed loans will require security in only the project assets, contracts 
and agreements. 

The statute makes clear (Section 1702(g)(4)(B)) that, in the event of default, the loan guarantee 
is non-recourse beyond the project: "If the borrower defaults on an obligation, the Sec#tary 
shall notify the Attorney General of the default . . . . On notification, the Attorney Genefil shall 
take such action as is appropriate to recover the unpaid principal and interest due fiom +- (i) 
such assets of the defaulting borrower as are associated with the obligation; or (ii) any other 
security pledged to secure the obligation." 

This non-recourse provision is essential for successful project finance structures. If the 
guaranteed loan is recourse beyond the project--e.g., to the balance sheet of a project 
sponsor-the rating agencies will impute that debt to that project sponsor's balance sheet, and 
require the company to increase the amount of equity in its capital structure in order to dnaintain 
its overall debt rating. This would offset much of the economic benefit of the guarantee. 

A project sponsor should, at its discretion, have the flexibility to pledge additional asset6 or 
other forms of security as collateral (e.g., to reduce the credit subsidy cost of the loan 
guarantee), and the regulations should provide this flexibility. Other federal loan guaragtee 
programs allow for sponsors to propose various forms of collateral, with the understanhg that 
the level and quality of collateral will be considered as an evaluation factor in assessinglproject 
creditworthiness and determining the level of the loan guarantee fee. 

B. Eligible Technologies 

1. General Use 

The proposed rule proposes two possible ways of interpreting "general use." A technolegy 
would be considered to be in general use and therefore not eligible for a loan guarantee if it has 
been ordered for, installed in, or used in five or more projects in the United States, or ha$ been 
in operation in a commercial project in the United States for a period of five years, m e w e d  
fiom the commissioning date. ($609.2, Definition of "Commercial Technology"). 

A fmed numerical standard is neither necessary nor workable given the variety of techn~logies 
and sectors eligible for loan guarantees. If a fmed standard is adopted, the standard sho Jld 
include both number of projects @ number of years of commercial operation. Lenders~require 
both in order to be comfortable that a technology is commercial and can be financed in 
commercial markets. 

The inclusion of "ordered for" "installed in" (in Alternative 1) is inconsistent with the 
statutory definition of "in general use in the commercial marketplace" and the test of ''in 
service in the United States." The test consistent with the statutory language should be 
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"ordered for, installed in, used in". In addition, the limitation in Alternative 2 to one 
project is inconsistent with the concept of "general" use. "In operation in one project 
throughout the United States" does not meet the plain meaning of the statutory definition which 
is "in general use in the commercial marketplace." 

2. New or Significantly Improved 

The proposed rule defines new or significantly improved technology as one that has either 
"only recently been discovered or learned or that involves "meaningful and important 
improvements in the productivity or value of the technology" (5609.2, Definition of WNdw or 
Significantly Improved Technology"). 

The proposed rule appears to require that the technology be both "new or significantly 
improved" not in general use in the commercial marketplace in the United States. This is 
contrary to the statutory language which provides that the test for new or significantly improved 
is "as compared to" commercial technologies in service in the U.S. at the time the guar@tee is 
issued. The definitions of "Eligible Project" and 'mew or Significantly Improved Tech$ology" 
should be clarified to specify that the technology be new or significantly improved as c~mpared 
to commercial technologies in service in the U.S. at the time the guarantee is issued. 

C. Definition of Project Cost 

1. Restriction on General and Administrative Expenses 

The proposed rule (5609.12(~)(2)) excludes from project cost "parent corporation or other 
affiliated entity's general and administrative expenses, and non-project related parent c@rporation 
or affiliated entity assessments, including organizational expenses." Although we age4 that, in 
general, the parent corporation or other affiliated entity's general and administrative ex enses 
should not be included in project costs, the proposed restriction is drawn too broadly. l o r  
example, the project sponsor entity may have entered into a contractual service agreemtnt with an 
affiliate or parent entity. These service agreements provide vital services such as legal md 
administrative support on a more cost-effective basis than if the project sponsor providw these 
services on a free-standing basis. These contracts may allow for cost-reimbursement heed on a 
formula that includes a portion of G&A expenses. The costs of such contracts should be allowed 
as eligible project costs. 

2. Restriction on Research and Development Costs 

The proposed rule ($609.12(~)(5)) excludes from project cost "research, development, and 
demonstration costs of readying the innovative energy or environmental technology fog 
employment in a commercial project." The nuclear industry believes that R&D expews directly 
related to the project, and that have been capitalized and added to the project costs, shohld be 
considered as eligible project costs. 

3. Restriction on Dividends and Profit Sharing 

The proposed rule ($609.12(c) (4 )) excludes from project cost "dividends and profit sharing to 
stockholders, employees, and officers." Dividends and profit sharing are normally paid from net 



Comments of Nuclear Energy Institute 
Department of Energy Notice of Proposed Rulemalung (72 Federal Register 27471, May 16, 2007) 
July 2,2007 
Page 26 of 49 

operating cash flows, not from capitalized project costs that are financed with guaranteed debt. If 
DOE's intent is to restrict the ability of applicants to capitalize such costs in the project cost to be 
financed, then we agree with this restriction. However, if DOE's intent is to restrict the ability of 
the applicant to pay such costs from net operating income, then this poses a serious issue. 
Typically, dividends are paid to equity holders only after debt service has been paid. Therefore, 
as long as the project's guaranteed debt is being repaid on schedule, DOE has no basis b impose 
restrictions on the payout of dividends. We also have a concern about the use of the term "profit 
sharing." Companies may have performance-based executive compensation provisions, and these 
performance-based systems may use both individual performance measures as well as ppject- 
based or company-wide performance measures. We believe that such systems provide 4trong 
incentives for good management, including effective cost-control. Restrictions on perfqrmance- 
based compensation systems would be counterproductive to achieving the statutory p T; 
reasonable assurance of repayment of the loan. The nuclear industry recommends that 
prohibition be re-written as follows: "(c)(4) Planned dividend payments or other payouts to 
equity holders that are capitalized in costs to be financed, provided that equity payouts qnd 
performance-based compensation that are paid from net operating income, after timely payment 
of principal interest on guaranteed loans, shall not be affected." 

4. Restriction on Costs Prior to In-Service Date 

The proposed rule ($609.12(~)(8)) excludes from project cost "expenses incurred after startup, 
commissioning, and shakedown before the facility has been placed in service." This prqvision is 
unclear, conhing and will be difficult to administer. It is very difficult to determine whether any 
costs fall within this restriction. Normally, project sponsors capitalize all costs for s m p ,  
commissioning and shakedown up to the time that the facility is placed in service. It is 
sometimes possible that sponsors continue to incur such costs after the project has been placed in 
service but, at that time, the costs are charged to operations, repair and maintenance acceunts. 
The key point is that the distinction among the costs is based on the in-service date rathqr than the 
nature of the activity. We recommend that this provision be replaced by a simpler standBrd as 
follows: "(c)(8) Any expenses incurred after the facility has been placed in service." 
We believe that the triggers for determining the in-service date should be specified in the loan and 
the loan guarantee agreements. 

D. Lender Issues 

1. Duty of Care 

The proposed rule requires that an eligible lender or other servicer shall exercise "the level of 
care and diligence that a reasonable and prudent lender would exercise when reviewing, 
evaluating, disbursing and servicing a loan made by it without a Federal guarantee" inclQding 
"ensuring" that the collateral package remains uncompromised ($609.1 1 (b)). 

It is standard in loan documentation for the agent and other lenders to limit their liability except 
in the case of gross negligence and willful misconduct (and often only as finally determihed by 
a court). The standard proposed in the NOPR is not conventional and will likely limit tk 
numbers of lenders interested in participating in the program. It is not realistic to expect 
lenders to assume greater liability, especially in the case of a federal loan guarantee prosam 
where profit margins are expected to be very limited. Imposing such a requirement in th final 
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regulations will further restrict the interest of commercial lenders and the availability of 
financing for this program. 

Ongoing obligations of due diligence and care will effectively result in the guarantee baing 
conditional, which largely undermines the value of the loan guarantee. This also will impede 
the ability to syndicate the debt and thereby compromise the effective and orderly org&ation 
of capital to support the project. 

The monitoring and reporting obligations are not consistent with standard practice in capital 
markets transactions. The regulations also should recognize that it is customary in the 
syndicated bank market to have certain of the lenders act as agents for the syndicate. 'Ibe final 
regulations, therefore, should not impose "Eligible Lender" requirements on all holders. 

2. Audit 

The proposed rule provides that DOE may from time to time audit any or all items of costs 
included as project costs and may exclude or reduce the amount which it determines to be 
unnecessary or excessive or otherwise not to be an item of project costs (§609.17@)). 

After-the-fact audit requirements which could result in reducing the amount of Project Costs 
and, therefore, the amount of guarantee coverage effectively make the guarantee conditional. 

It is customary in project financings to have the independent engineer review and provide 
certification of costs prior to each loan disbursement during construction. Once a loan 
disbursement is made pursuant to such procedures, the guarantee of such disbursement should 
be unconditional and should not be subject to a reduction in a post-disbursement audit. 

The regulations establish a broad standard for disallowance of costs, opening the door tD the de 
facto imposition of the Federal Acquisition Regulations (FAR). In short, this provision could 
result in the application of government procurement rules to a privately-financed projeat, and 
potentially place at risk any costs that do not conform with the FAR cost principles. 

In addition, nuclear generating projects subject to cost of service regulation will have t4eir costs 
subject to review by state public utility commissions or the Federal Energy Regulatory 
Commission. In such instances, project costs will be subject to utility cost accounting 
standards, which provide another level of oversight of the reasonableness of project codts. 

These provisions contain a broad assertion of authority by DOE to review and unilateqlly decide 
the eligibility of any cost items it so chooses. We recommend that this provision be dekted. 

3. Full Faith and Credit and Incontestability 

The proposed rule provides that guarantees issued in accordance with the regulations cqry the 
full faith and credit of the United States. Such guarantee will be conclusive evidence &it the 
guarantee was properly obtained and that the underlying loan qualified. Such guarantee will be 
presumed to be valid, legal and enforceable but for fraud or material misrepresentation by the 
holder (5609.14). 
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The exceptions for fraud or material misrepresentation by the holder are not necessary given 
settled principles of law and other available remedies. However, because these exceptions are 
well-settled we do not believe this provision will materially affect the unconditional nature of 
the guarantee, its marketability, or the ability to place the debt in conduit or securitization 
vehicles (in the event the 100 percent or no stripping provisions are corrected). 

E. Other Government Assistance 

1. Multiple Forms of Federal Assistance 

The proposed rule provides that DOE will consider whether the project relies on other 
government assistance and will seek to minimize support for projects that rely on multiple 
forms of significant federal financial assistance. DOE states its position that it is 
desirable that each project receive only one form of assistance; multiple forms will be a 
negative factor (Discussion and §609.7(b)(9)). 

The proposed rule notes that multiple forms do not disqualify a project, and DOE recognizes 
that in some situations (e.g., new nuclear generating facilities) multiple forms of assistance 
could advance important policy priorities. 

Utilization of multiple forms of governmental assistance should not be a negative factor. The 
incentives provided in the Energy Policy Act of 2005, for example, are intended to be 
complementary and address different elements of project cost and risk. They are not mutually 
exclusive, and utilization of multiple incentives should enhance a project's creditworthiqess. 
For example, the availability of the production tax credit reduces market risk, and the standby 
support contract, if properly constructed, reduces force majeure risk. 

The subsidy cost model should, therefore, reflect the benefits of multiple incentives (e.g, stand- 
by support, tax credit., etc.) and should result in reduced subsidy cost to reflect the reduaed risk 
of default. 

2. Tax-Exempt Debt 

The Proposed Rule provides that the loan guarantee may not fmance, directly or indirectly, any 
tax-exempt debt obligation (§609.10(d)(7)). 

Tax-exempt treatment of government-guaranteed debt is addressed in the tax code, and it is 
neither necessary nor appropriate for the loan guarantee program regulations to address this 
issue. 

F. Solicitation Process 

The Proposed Rule requires DOE to issue a solicitation to start the loan guarantee process 
(§609.3(a)), specifies that DOE has the ability to tailor specific solicitations to certain types of 
projects, and asserts that DOE will not consider unsolicited applications. 

The nuclear industry believes that the Title XVII program should be conducted as an open 
application process and should not be subject to an arbitrary solicitation cycle or other 
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limitations that may not comport with a project sponsor's project development timetable. 
Given the size of a loan guarantee for a new nuclear facility and the critical timing elements 
around the Nuclear Regulatory Commission's licensing process, applicants for loan guatantees 
for new nuclear plants must have flexibility to submit applications to support the timing of their 
projects. 

Subjecting the program to mandatory solicitation constraints does not provide the certainty 
necessary to support development and financing of new nuclear power plants in the U.S. DOE 
is not in a position to assess with precision the market forces that will govern the number of 
new projects potentially eligible for loan guarantees, or when those projects will need loan 
guarantees. 

Other major federal loan guarantee programs - including TIFIA, Ex-Im Bank and OPIC - operate 
with an open or ongoing (rolling) application process. In fact, initially the TIFIA p r o m  was 
modeled on the Department of Transportation's (DOT) discretionary grant programs and operated 
with fured-date solicitation rounds for fiscal years 1999-2001 before the DOT, based on 
experience, revised this approach in May 2001 in order to accept applications at any time if the 
project met the threshold requirements for review.22 At the time that the TIFIA program 
regulations were first adopted, the DOT rejected suggestions that DOT establish a rolling 
application and approval process instead of fured-date  solicitation^.^^ Explaining its chapge to an 
ongoing application process, the DOT stated that "[ulnder a rolling application process, 
applicants can better time their TIFIA submissions with their project development active Etentia1 ' e ~ . " ~ ~  
DOE should learn fiom DOT'S experience in this regard (rather than repeat its mistake) Bnd 
should follow the success~l approach of the other major loan guarantee programs that ukilize an 
open application process. 

G. Application Process 

1. Cumbersome Multi-Step Process 

The NOPR provides for a five-step process: preliminary application, invitation to subrrJt an 
application, issuance of a term sheet by DOE, execution of a conditional commitment, abd final 
loan guarantee agreement. DOE may issue solicitations that skip the pre-application sta e 
(§609.3(a)). In addition, the Conditional Commitment is not legally binding on either DbE or 
the applicant (§609.8(c)). 

The process is unnecessarily lengthy and cumbersome. A three-step process should be 
sufficient: application, conditional commitment, and final loan guarantee agreement. AtRer a 
preliminary review of the application by DOE, the process should move to the negotiation of 
the term sheet and issuance of a conditional commitment, culminating in the final loan 
guarantee agreement. Applicants should have the option of submitting a pre-applicatio~~! if they 
would like early confirmation of DOE'S interest and their eligibility. 

l2 See Transportation Infrastructure Finance and Innovation Act Report to Congress (June 2002), at p. 1 1 .  
l3 64 Fed. Reg. 29744-29745 (June 2, 1999). 
l4 66 Fed. Reg. 27748 (May 18,2001). "This notice institutes a 'rolling' application process replacing the practice ofsetting 
fixed application dates." Id. at 27747. 
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2. Application Requirements 

The requirements for a conditional commitment letter from lenders and a commitment of equity 
are unnecessary at the preliminary application stage, and impose a significant burden on project 
sponsors at an early stage in project development. The Export-Import Bank has provided 
Board approval of a preliminary commitment, or even a final commitment, with the guaranteed 
lender still to be identified. 

Lenders will not be willing to provide a commitment letter at early stages in the project without 
substantial conditions that would render the commitment meaningless. Rather, commi@nent 
letters generally are issued at the end of the project development, when the project is ready to 
be financed and after going to the credit committee at the lending institution. More 
appropriately, for earlier stages, DOE should accept a mandate letter, which offers a higher 
level of commitment than a mere expression of interest, but which can customarily be dbtained 
in time to support the application process. 

Development of a project's financing plan and negotiation of terms and conditions with 
commercial financing institutions and potential equity sources should proceed in parallel with 
negotiation of loan guarantee terms and conditions. The level of project definition, 
development of a financing plan, equity contributions, etc. required by the proposed rule at the 
preliminary application stage are more appropriate for the detailed application phase, after an 
initial review indicates a project is a legitimate candidate for a loan guarantee and when 
negotiations on the financing term sheet are underway. In addition, many of the propoged 
rule's requirements at the application stage (e.g., legal opinions, closing checklists) reflbt steps 
that will occur much later in the financing process, in some cases just before closing. 

H. Other Issues 

1. Technology Availability 

Section 609.6(b)(S)(v) of the proposed rule requires each applicant to describe how it "intends to 
assure the further commercial availability of the technology(ies) in the United States." As 
drafted, this rule reflects a misconception about the ownership of technology rights. 

Many loan guarantee applicants will not own technology related to the project for which it seeks a 
guarantee, and can do nothing to "assure" the technology will be made available to othsrs. The 
rule should be redrafted to impose this obligation only on owners of technology used in a 
guaranteed project. If necessary, DOE could require that an applicant that has no technplogy 
ownership rights do nothing to hinder the further commercial deployment in the Unitedl States of 
the technology the applicant may use in a project receiving a loan guarantee. 

2. Legal Opinions 

Section 609.6(b)(18) of the proposed rule requires that an applicant provide copies of "all legal 
opinions and other material reports, analyses and reviews related to the project." Legaliopinions 
relating to the project and the financing are unlikely to be prepared and available until much 
closer to financial close (not at the application stage) and would be provided to DOE at,that time. 
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To the extent that any legal opinions have been issued prior to the closing, reliance by aad 
disclosure to any third party not an addressee of the legal opinion normally would be limited by 
the terms of the opinion. Other legal memorandum prepared for the project would be subject to 
attorney-client privilege that could be lost (making such materials potentially discoverable by 
third-party litigants) if such materials are provided as part of the application (even if subject to 
confidentially under the Freedom of Information Act). Accordingly, we would recommend that 
the reference to providing "legal opinions" at the application stage be eliminated. Alternatively, 
the nuclear energy industry recommends that DOE apply the materiality standard to legal 
opinions as well as to the other reports and analyses covered by this regulation. 

Given the long lead time associated with planning for a new nuclear project, there may be legal 
opinions that relate in some way to the project ,but that may never have been (or are no bnger) 
material to the project by the time the loan guarantee is sought. Such legal opinions codd relate 
to matters such as long-resolved questions about permitting or licensing, employment c l w s ,  or 
organizational structures for the project that are no longer under consideration. A matedality 
limitation would reduce the burden on DOE to review irrelevant materials while protectibg 
potentially sensitive attorney-client matter. 

3. Deviations 

The proposed rule (8609.18) provides: "To the extent that such requirements are not specified by 
the Act or other applicable statutes, DOE may authorize deviations on an individual reqqest basis 
from the requirements of this part (except environmental considerations and requirements) upon a 
finding that such deviation is essential to program objectives and the special circumstanqes stated 
in the request make such deviation clearly in the best interest of the Government. 
Recommendation for any deviation shall be submitted in writing to DOE. Such recoqndations 
must include a supporting statement, which indicates briefly the nature of the deviation dequested 
and the reasons in support thereof. Any deviation, however, that was not captured in the Credit 
Subsidy Cost will require either additional fees or discretionary appropriations." 

The nuclear industry agrees that a provision on deviations is necessary in order to provide 
flexibility in implementing the program. Project-specific issues may arise in the loan -tee 
process that cannot be contemplated in advance in the regulations. We also agree that a~$y 
deviations that affect the credit subsidy cost must be appropriately reflected in the cost abd in the 
payment of fees. 

We believe the criteria for DOE approval of deviations are neither feasible nor appropriqte, 
however. The proposal establishes an unnecessarily limiting standard ("clearly in the best interest 
of the Government"). There could be circumstances where proposed deviations may bebefit 
project risk management or lower costs, but may not otherwise materially affect the intetest of the 
government. Also, the use of the word "clearly" is a judgmental term that will be difficdlt to 
administer. 

We recommend that the criteria for approval be modified to state that deviations will be 
authorized "if the project sponsor and DOE agree that such deviation will mitigate projeet risk, 
reduce project cost, enhance project implementation, ensure the reasonable prospect of repayment 
or otherwise facilitate the purposes of Title XVII." 
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Appendix I 

March 7,2007, Letter from Bankers to Energy Secretary Samuel Bodman 



March 7,2007 

The Honorable Samuel W. Bodman 
Secretary 
U.S. Department of Energy 
1000 hdependence Avenue, S.W. 
Washington, D.C. 20585 

Dear Mr. Secretary: 

Attached, please find a summary of the consensus views of five major US. banking iwtutions 
(Citigroup, Credit Suisst, Ooldman Sachs, Lehman Brothm, and Morgan SWey;) on !the Title 
XVH loan guarantee progran authorized by the Energy Policy Act of 2005. 

We believe loan gwant~es are essential to support tbe financing in the c r d t  markets rof new 
nuclear power plants in the United States. We are providing our perspective in the ho thaf it 
will assist the Department of Energy in developing regulations to implement this ea & 
program. We regard the attached summary as a set of minimum conditions mcessary {u secllre 
financing from lenders and b m  investors in the fixed income markets. 

We would appreciate the opportunity to meet with you or your senior st&$ at your ~ ~ n i e n c e ,  
to discuss the issues raised in the summary, and wc are anxious to work with the Ihpc#netlf of 
Energy in structuring a workable financing instrument to support construction of new $uclear 
pcrwer plants in the United States. 

Respectfully submitted, 

Rukmini Roy, Managing Director 
Export and Agency Finance Group 
Citigruup Global Markets, he. 

Steven Greenwald, W a g i n g  D ' i o r  
Jonathan Baliff, Managing Director 
Alex Kroner, D'ietor 
credit Suisse Securities (USA) LLC 

H. fohn Gilbertson Jr. 
Managing Director 
Goldman, Sachs & Co. 

Josepb Sauvage 
Managing Director 
Lehmm Brothers lnc. 

Ray Spitzley 
Managing Director 
Global Power and Utilities b u p  
Morgan Stanley & Co IncoIporated 



March 2007 

]Loan Guarantees for Advanced Nuclear Energy Facilities 

Bankers' Viewpoints on DOE Implementing Regulations 

(Developed by Citigroup, Credit Suisse, Goldman Sachs, Lehman Brothers, Morgan Stanley) 

Summarized below are the consensus views of a group of leading bankers regarding the "must+ave" financial 
support needed from the U.S. Department of Energy ("DOE"), under the Energy Policy Act of 2@5 (the "Am, 
to enable the construction of new nucIear facilities in the United States. 

Loan gnarantees are a necessity. 

We believe new nuclear construction projects will not have access to the credit markets in order o fmasce such 
projects during construction and initial opedons without the support of a federal go~emm~nt gumnbe. 

inoluding the possibility of delays in commercial operation of a completed plant or u ~ ~ b t h e r  S 

L 
Lenders and investors in the fixed income markets will be acutely wncemd about a sexits bf major risks. 

believe these risks will make such lenders unwilling at present to extend longcterm &it to 
form that would be commercially viable. 

We also believe that the standby support "insurance" is inadequate to address these risks 
the conditions in DOE'S initial guidelies for the Loan guarantee program, if canied 
regufations, would make that program unworkable fbr purposes of finaucing new nuclear 
commetoially viable, the loan guarantee program would need at a minimum to have thefollowing(terms: 

1. Limited term of the guarantee. 

We believe that debt need not be gumteed for the full 30 years permitted by the A& bstau& the guarantee 
will need to cover the period of constNction plus at least 5 years [and preferably up to 10 
flexibility with respect to refinancing) following the completion of construction and the *$Z% 
operation. Various structures could be used to achieve financing with a limited term guarantee. 

2. Loan guarantee covers 80% of total project cost 

The'guarantm would cover all of the senior secured debt of each project, up to a maximum of 
project cost, as stipulated by the Act. The project sponsor would be left to decide upsa 
remaioiug capital to be invested. 

We believe the "8W? of 80%" loan guarantee concept which was included in an e4trSe~ &dl ofD)3E regalatiom 
will not work because it will not be possible to fund the remaining "2V?! of %WO'* in the un-@maateed debt 
markets on wmmmially reasonable te rn .  

3. Guarantor. 

The guarantor is the United States Department of Energy with the full faith and credit of the United States of 
America. 

4. Guarantees are 100% unconditional. 

The gumintees must be 100% unconditional and viewed as "AAAn credit quality by the major pting agencies 
and lenders. This would mean there is absolutely no reason until &r the maturity date o f t h  parantee that 
they would not be fully enforceable. 
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5. Scope of the Guarantee. 

Coverage of all principal, interest, obligations with respect to Letters of Credit, interest rate hedgipg obligations 
and other credit instruments which are senior secured obligations of the project, subject to the W/o of project 
cost limit noted above. 

All debt will be non-recourse to the project sponsors. 

7. Collateral. 

First priority security interest over all project assets and contracts. 

8. Events of default. 

There would be customary events of defauit which would permit the lenders to declare the gmqteed  loans to 
be in default and to accelerate their payment. The primary such evmt of default would be non- ment of any 
interest and principal due, including the remaining principal amount which is payable at final loan%wity. 

9. DOE option to remedy default ar extend the term of the guarantee, 

DOE would have the option at its sole discretion to extend the guarantee term of a specific 
original thm (subject to an agreed maximum term), or to take other steps during rhe lean 
the paanteed loan in order to avoid Immediate acceleration of the entire principal. 

10. Syndication or resale of guaranteed loans. 

AU guaranteed obligations may be syndicated or atherwise sold in the secondary market, on d* a p m t a  
basis or in tranches at the discretion of the project sponsor or the beneficiaries of the Gumtee. 

11. Subsidy cost and calculation. 

There should be a transparent methodology to calculate the Subsidy Cost that will bPr paid by thp project as a 
loan guaraate~ fee, and such Subsidy Cost should be reasonable and commercialIy viable (in liw witb those of 
o h  Federal loan guarantee programs). 

Such methodology should stipulate (i) the conditions which might ultimately cause the to be called 
fe.g. camtruction cost ovemns, revocation of permits, injunctions, etc.), (ii) the probability of Ouch an event 
occurring, and (iii) the ultimate recovery which DOE might expect, e.g. "loss given default". 

The costs of the Subsidy, as calculated, plus the fees paid for administrative costs, need to be inclN& in and be 
financeable as part of the total "project cost7'. 

Page 2 af 2 
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Appendix I1 

May 3,2007, Letter from House Members to President Bush 
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AWN 0. DINGELL MICHIGAN 
CHAIRMAN 

May 3,2007 

The President 
The White House 
1600 Pennsylvania Avenue, N. W. 
Washington, D.C. 20500 

Dear Mr. President: 

The Energy Policy Act of 2005 establishes an important pzogram to provide ~ ~ V C B  

for the deployment of clean energy technologies. Title XVII authorizes the Fed& GUT 
to guarantee tbe debt of certaia energy projects that "avoid, reduce, or sequester airpoll m 
anthtcrpogenic emissions of gemhouse gases" and "employ new or sipiflcantly 

G t  
technologies as compared to commmial t6chnologies in service in the Unit& 
the guarantee is issued." 

Since its e31mdment, the Title XW loan guarantee program has faced many cMl@ngm. 
One challenge originating in the Administration has been the discussion ofhow much offa 
pmject's total financing cost may be backed by the Federal loan jguuwtee. The Act &1&s the 
S m  of Energy to guarantee up to 80 percent of the total capital casts of a project, 
anticipating that equity investoa will pledge the balance of 20 percent. 

We have been told that the Administration is considering a generic standruul for t& 
program that could generally limit Ftderaf gumanttees to 80 percent of the debt portion of a 
project, or 64 percent of total capital f i m i n g  requirements. We urge y w  to not prop* such a 
guideline. 

Our request reflects a number of concerns that have been brought to ow ztttmtiuq. As a 
practical matter? this could shift the debttquity ratio contemplated in tbe Act to 64 pncelnt 
debt06 petccnt equity. According to independent financial analysts, this is bDxause the 
guaranteed portion ofthe "debt" share auld revert to equity* Givm a choice b- a 
return debt investment that is explicitly subo* ta the Federal Govermncrlt and an 
unsecured investment that at least ofEm the opportunity for M n g  in a projects profit, the 
investor would likely choose equity, and investments under Title XVlI could suffer. 
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We are told, however, that for many U.S. projects to be built, investors m y  be 
to shoulder more than 20 percent of the total capita1 risk of a project. One reason cited 
investors s f i d  losses in the 1980s when some plants were completed but never aper)rted. 
Another reason mentioned is that better, less risky investment oppoWties in similar &m& 
exist offshore. hject developers compete globally for financing, even for U.S. inwsstrjrmt 
dollars. 

That is why Cmgms authorized the Title XVIZ loan guarantee p 
the Energy Policy Act of 2005. We do not want our next gendon af 
projects to be built, owed, and opemted by the Federal Government. Given 
climate, the types of plants that will meet o w  growing energyneeds uvitlrout 
greenhouse gas emissions are simply not getting built, The loan gumantee 
bridge to facilitate development of new technologies such as admGbd 
systems (including cellulosic ethanol), and coal projects that capture and sequester C02. 

Once a few of these pioneering prujects demonstrate success, the risk fur similar4 fbllow- 
on projects will be reduced. The key is to get the fust ones financed, ?milt, and as soon 
as possible. 

It was not the intent of C- to waste taxpayer d o b  by g,uam~Wg debt c@ 
unworthy projects. Nor do we went projects to enjoy more Federal baekhg than they dually 
need, particularly at the of other badlyneeded investments. 

We urge the A d m i m n  to issue rules for the Title XVZI loan guarantee p r o m  that 
do not adopt inflexible stanclards, tM easure; project-by-pmjject scrutiry, and Wemihldb 
gov~~nmart to m e  risk for the U.S. taxpayan and still attract adequate pniwite me&mt. 
Under such rules, and as the pmgram establishes a sound track mmd, ~ongmss will be &re 
likely to expand frmdhg fm the pgram. 

We believe a b h i c e  can be achieved under Title XW between ammbg a nm&dle 
risk to the Tieasmy under a w ~ l l 9 W  loan g u m  program, while avOi44ng4he 
umcmpEeble I%& to the Nation of faiIing to meet our energy needs in an mvm- 
awqtable zmmm. That was the in- of Title XVII, and we look forward working 4th you 
to =hieve this purpose. 
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Sincerely, 

Chairmsn 
Subcommittee on Energy and Air Quality 
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U.S. Government Loan Guarantee Programs and Percent of Loan Coverage 
Fiscal Year 2007 
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FY 2007 Total Commitments 

Coverage Level Range 
< 45% 

45 - 55% 

55 - 65% 
65 - 75% 

75 - 85% 
85 - 95% 
95 - 100% 
Total 

2007 Commitments (billipn dollars) 
28.3 

0.1 
0.0 

17.5 

5.9 

9.0 
177.2 

238 
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U.S. Government Loan Guarantee Programs and Percent of Loan Coverage 
Fiscal Year 2008 
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Source: EOP Group, Inc. from budget documents 

Coverage Level Rang 
< 45% 

45 - 55% 

55 - 65% 

65 - 75% 

75 - 85% 

85 - 95% 

95 - 100% 

Total 

2008 Commitmentsi@illion S) 
29.1 

0.4 
0.0 

17.7 

16.0 

9.1 
217.0 

289.4 
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Appendix IV 

Illustrative Project Risk Evaluation Criteria 

The nuclear industry proposes that the Department focus the loan guarantee program design on credit 
analysis and underwriting of the kind any bank would employ to lend money. We believe the pending 
rulemaking should establish a set of risk-based evaluation criteria to ensure that credit risks are rigorously 
analyzed, quantified, scored and appropriately priced or mitigated. The Department then should have the 
ability to structure loan guarantees that will enhance the statutory objective of commercializing 
innovative technologies, with projects that are financially sound and have the financial capacity to repay 
the underlying loan obligation guaranteed by the U.S. government. 

Set forth below is an illustrative set of criteria, based on standard project finance credit analysis, This 
illustrative set of evaluation criteria are preliminary and need to be tailored to the specific project being 
developed, taking into account particular sectors or technologies. The evaluation criteria have k e n  
successfully utilized by project sponsors, lenders and project participants in the financing and 
construction of power projects over the last 25 years. Lmplementation of the evaluation criteria through 
an effective underwriting and Credit Review Board process utilizing outside experts. This process would 
be supplemented by third party consultants and reports that are standard for project financings, such as 
independent engineers, fuel consultants, insurance advisors and market studies. 

Illustrative Evaluation Criteria 

A. Management and Financial Strength 

1. SponsorDeveloper Strength and Support 

quality and commitment to project 
experience and track record in sector 
credit ratings 
equity commitment 
other equity support 

2. Management Strength 

expertise and experience of key project management personnel (both construction management 
and operating management) 

3. Lender Strength and Commitment 

1eadJmanaging agentstunderwriters 
lender qualifications (expertise, experience and financial strength) 
level of lender risk sharing 
level of project oversight and diligence 
asset management capabilities 

4. Financial Strength of Project 

financial structure 
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debt to equity ratio 
debt service coverage ratio (interest and cash flow) 
sensitivity analysis on all key assumptions 
recovery analysis in a default scenario 
debt service and other reserves 
security/collateral arrangements 
insurance package 
credit enhancements 

Pre-Completion/Construction Risk 

Cost and Schedule Risks 

extent of project-specific engineering and design work completed 
degree of standardization with other projects 
status of site plans, evaluations and permits 
extent of independent engineer review of design, cost and schedule 
appropriateness of cost contingency amounts 
qualification, experience and financial strength of contractors and major subcontractors 
clarity on interaction and coordination among contracts and parties required to implement the 
project 
change order process 

Labor and Material Risks 

contractor staffing requirements and labor relations and supply 
availability of critical materials and supplies 
long-lead procurement items 

Contractual Structure and Completion Support 

existence of contract for engineering, procurement and construction with acceptable scope and 
budget 
existence of contract that controls risks related to price 
existence of adequate security for payment, such as letters of credit, bonds or other form of 
guarantee 
testing and commissioning requirements 
performance guarantees 
liquidated damages and penalties (performance and delay) 

Force Majeure Risks 

Construction Period Insurance 

Connecting and Other Infrastructure 

fuel transportation 
interconnection (transmission lines, upgrades) 

Operation Risk 
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1.. Operator Strength 

qualification, ability and financial strength of operator 
operator compensation structure 
operations and maintenance agreement 

2. Operating Cost Risks 

makeup, timing and potential volatility of operating costs 
operating budget control mechanisms 
degree of standardization with other projects 

3. Input/Supply Issues 

supply and transportation of key inputs (e.g., feedstock, fuel) 
availability 
pricing and cost volatility (hedging arrangements) 
liquid markets or long-term supply contracts (consistency with offtake pricing) 
credit quality of suppliers 

4. Performance 

capacity and availability standards 
routine and major maintenance 
spare part requirements 
future capital investments 
warranties 

5. Output Transportatioflransmission Arrangements 

6. Waste Disposal 

7. Force Majeure Risks 

8. Operations Period Insurance 

D. Technology Risk 

1. Technical Design 

2. Manufacturer - counterparty risk 

3. Technical Readiness 

scale of previous operation 
use of proven technology, components and designs 
extent of previous operating data and record of performance 
prior independent technical design certifications 
extent of design proof through full-scale or partial-scale testing 

4. Feasibility Study 

5. Mitigants 

warranties 
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D performance guarantees 

E. Off-take Risk 

1. Long-term off-take agreements or liquid markets 

2. Off-take Agreements 

m credit strength and performance risk of off-take counterparty 
a length of term of off-take contract 
D pricing mechanism (consistency with input and capital costs) 

quality, quantity or efficiency/availability impact on obligation to purchase and cash flows 
a take or pay obligations 

3. MarketIComrnodity Risk 

market pricing and degree of volatility 
a liquidity of product markets 

demand projections, including size of market relative to project output 
project production cost and other project competitive advantages relative to market and 
competitors 
potential for new contracts, new products, product substitution or other factors that coNd affect 
demand or supply in the market 

4. PhysicaVFinancial Hedging-security arrangements 

F. Legal, Regulatory and Permitting Issues 

1. Legal 

organizational structure/ownership 
a use of bankruptcy remote special purpose vehicle 

project, loan and security contractual structure and enforceability 

2. Regulatory/Permits - FederaVState 

regulatory environment for project inputs and output and project operations 
environmental and other site permits 

a construction 
operating 

a fueVfuel transportation 
waste/combustion by-product disposal (e.g., nuclear fuel, coal ash) 
risk of change in law or regulations and impact on project 

3. Accounting and Tax Issues 
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Appendix V 

Analysis Of Prior DOE Regulations And Case Law Involving Pari Passu Financing Strrctures 

As noted above (page 14 of these comments), NEI believes DOE has misinterpreted the "superior 
rights" provision (Sec. 1702(g)(2)(B)) as prohibitingparipassu financing structures and prohibiting 
any holders of non-guaranteed debt from recovering on their debt until DOE's claim is paid in fill. 
Section 1702(d)(2), which provides that the obligation guaranteed by DOE cannot be subordinage to 
other financing, clearly permits pari passu financing (where senior lenders share equally and rawbly in 
right of payment and in the security in proportion to their debt). DOE's interpretation is not only 
contrary to this statutory structure, it is inconsistent with prior DOE regulations and case law 
interpreting identical language. 

Section 1702(g)(2)(B) is identical for all intents and purposes to the last sentence of 42 U.S.C. 
§5919(g)(2) which was enacted in 1978 as part of the Loan Guarantees for Alternative Fuel 
Demonstration Facilities program. DOE's regulations implementing that provision provided as follows: 

(0 The guarantee agreement shall provide that, upon payment of the guaranteed loan by the 
Secretary, the holder shall transfer and assign to the Secretary all rights held by the holder in the 
guaranteed loan. Such assignment shall include all related liens, security, and collateral rights. 
Upon such payment and assignment, the Secretary shall be subrogated to the rights of the 
recipient of the payment and shall have superior rights in and to the property acquired fi$m the 
recipient of the payment. Where there is a ~artial guarantee of the loan. the guarantee will 
suecifi the terms and conditions for the handling of collateral and the dis~osition of the broceeds 
of recovery after liquidation of the security. (emphasis added) 10 C.F.R. 5 796.60(f) (43 Fed. 
Reg. 15487 (1980) (removed 60 Fed. Reg. 49196 (1995)). 

These regulations did not prohibit aparipassu structure. In fact with respect to payments on parltial 
guarantees, the regulations provided forparipassu treatment ("When a lender holds a guaranteed and a 
nonguaranteed portion of a loan, payments of principal or interest made by the borrower, shall b$ applied 
by the lender to reduce the guaranteed and nonguaranteed portions of the loan on." 
(emphasis added) 10 C.F.R. 796.1 l(a)(ll) (45 Fed. Reg. 15478 (1980) (removed 60 Fed. Reg. 49196 
(1995)). With respect to collateral, the 1980 regulations clearly contemplated sharing of collater$l and an 
intercreditor arrangement to be negotiated in the guarantee that would be typical for apari passu 
structure. 

Other language in the 1980 regulations provided that "[alny loan for the project which is not partof the 
guaranteed loan is subordinate to the guaranteed loan, and the guaranteed loan is in a first lien position . . 
." at 796.11(a)(9)). However, this provision does not undermine the position that the 1980 
regulations implementing virtually identical "superior rights" statutory language permittedparippssu 
structures and collateral-sharing arrangements. First, the discussion of this subsection in the rulelnaking 
make it clear that this provision was implementing a provision of the statute that prohibited suboddination 
of the guaranteed loan, as compared to prohibitingparipassu structures or requiring priority ("SJbsection 
19(c)(4) of the Act requires that the obligation being guaranteed not be subordinate to any other 
financing. . . .Subsection 796.1 l(a)(9) of the proposed regulation required that the guaranteed loan not be 
subordinate to any other loan for the project. . . .) (45 Fed. Reg. 15471(1980), emphasis added). Second, 
as discussed below, the rest of Subsection 796.1 1(a)(9) explicitly permitted collateral-sharing 
arrangements where collateral assets are subject to prior financing liens by other creditors. Finally, this 
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language referencing subordination of "any loan . . . not part of the guaranteed loan" could not have been 
intended to cover partial guarantees (or more specifically, required the subordination of the 
nonguaranteed portion of a partially guaranteed loan) because, as noted above, Subsection 796. I 1 (a)(l 1) 
provided for proportionate (not subordinate) application of payments in the case of partial guarantees and 
Subsection 796.60(k) provided for proportionate application of liquidation proceeds ("[ilf a partial 
guarantee is involved, funds received by the lender as a result of liquidation actions will be applied as 
follows: (1) First, to [liquidation expenses] . . .; and (2) Second, distributed among the legal omers of 
interests in the loan, prorated in accordance with their relative percentage ownership of the loan."). 'T& 
provision exulicitlv required vro rata sharing of collateral proceeds "if a partial guarantee is invblved" - 
that is. it required a nari passu collateral structure for partial guarantees. 

Moreover, in a case interpreting 42 U.S.C. 5 5919(g), the Eighth Circuit held that the "superior rights" 
provision granted superior rights to the United States over the debtor's rights to the property upqn default 
under state law (specifically, debtor's statutory rights of redemption) U.S. v. Great Plains Gasifidation 
Associates, 813 F.2d 193 (8th Cir. 1987). The case focused on the debtor's statutory and equitable rights 
to the property upon default that absent the "superior rights" provision, would have been superidr to the 
rights of the lender. The court found that while Congress had not explicitly dealt with the debtod's 
redemption rights, it did provide for the procedures to be followed upon default and had granted superior 
rights to the United States over the debtor with respect to the property in the foreclosure (i.e., the property 
acquired by subrogation pursuant to the guarantee). Thus, the "superior rights" provision addresses the 
federal government's rights in property it acquires after default and subrogation in relation to tha debtor 
and other persons, but does not address the issue of the federal government's or guaranteed lenddr's share 
or interest in the collateral in the first instance. The case did not involve a partial guarantee. Thg project 
was financed by a loan from the Federal Financing Bank, which loan was guaranteed by DOE and 
secured by a mortgage on virtually all partnership assets. 

But applying the case in the context of a partial guarantee, we can readily see that the "superior dghts" 
provision does not preclude aparipassu structure. In a partial guarantee, upon default and paydent, 
DOE would be subrogated to the rights of the guaranteed lender but only to the extent of the partial 
guarantee. In aparipassu structure the guaranteed lender would have a first lien in the security, equally 
and ratably, with the other senior lenders. Upon default and payment on the partial guarantee, DOE'S 
ratable interest in the security that it obtains through subrogation would be a first lien. DOE wodd have 
superior rights with respect to the property acquired through foreclosure. As a practical matter, @e 
collateral would be held by a collateral trustee and the terms and conditions for handling of collatleral and 
the disposition of the proceeds would need to be addressed in an intercreditor agreement (as cont+mplated 
by the 1980 regulations) - but to the extent the collateral is sold in foreclosure, DOE would have superior 
rights to its ratable share of the proceeds. The 1980 regulations and the case law, as well as the spatutory 
structure of Title XVII, support the position that the "superior rights" provision relates to the ri*ts of the 
Secretary after default and in connection with foreclosure once the Secretary has been subrogated to the 
rights of the guaranteed lender, and the statute does not preclude aparipassu structure. 


